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1. Sunmmary

The Franchi se Wrking Goup has reviewed possibilities for expanding
USAI D s partnership with nongovernnental organizations (NGGs)through an
expanded role in programinpl enmentation. The Agency is planning to reduce
or renove entirely its direct-hire presence in several countries where the
U S. Governnent has a continued interest in maintaining a devel opnment
assi stance program The working group is charged with anal yzing the
possibilities for the private sector inplenmentation of USAID country
prograns through various arrangenments. This work is consistent with
reengi neered program operations and the Agency's efforts to strengthen its
ties with the NGO conmunity, such as the New Partnership Initiative recently
announced by the USAI D Admi ni strator.

The working group is able to recomrend that a part of the Agency's
strategy for maintaining prograns in non-presence countries consist of
country prograns managed entirely by NGOs under contract or assistance
arrangenents (grants and cooperative agreenents). The establishnent of a
new and expanded relationship with NGOs is endorsed. This new rel ationship
is defined by an enpowernment of private sector entities to undertake USAID



devel oprent initiatives in countries where no Agency enpl oyee may be
stati oned.

As is now the case, prograns may consist of activities which are part
of a strategic objective (SO, or an entire SO in sone countries. The
difference lies in the degree of authority the NGO is expected to exercise
over the inplenentation process. The NGO will agree to achieve specific
results and within the "set of results" that conprise the program it is
envi sioned the NGO will act as USAID s primary technical representative in
the cooperating country. Wthin the scope of the contract or assistance
arrangenent, the NGO wi Il exercise considerable discretion over the
managenent of activities, and it will be able to decide which intervention
or set of interventions, is nost effective and to nmake funding all ocation
choi ces accordingly.

This relationship is founded on existing devel opnment experiences, and
in many respects it mirrors arrangenents which the Agency has established in
many different countries through the years. The Agency's extensive
reengi neering of its core business functions is based, in large part, on
"best practices,” and this initiative is very simlar in inspiration.

It is inportant to note that this newrelationship will not be
reflected in all Agency initiatives, given that in sone countries USAID
prograns may be inplenented in a nore traditional fashion. This is
particularly true in hunmanitarian assi stance and food aid activities.

In describing the relationship with NGOs that the working group
endorses, it is felt that the term"franchising," while stinulating
i nnovative thought regardi ng outsourcing and privatization possibilities,
may pose an obstacle in that different interpretations of the word may give
rise to widely differing expectations. Therefore, with respect to USAID s
reengi neered program operations, this relationship with the NGO comunity
can al so be described as a "strategic partnership" and program i npl enentors
can also be referred to as "strategic partners.” Therefore, for sake of
clarity these terns are used below, rather than the terns "franchi se" and
"franchi see.”

The working group reconmends that a series of program approaches be
devel oped to use as nodels for USAID prograns in non-presence countries.
Recogni zing that one inplenmentation approach is not suitable for the
Agency's many, varied devel opnment assistance initiatives, the identification
of a set of approaches to guide the structuring of several different types

of country prograns should be undertaken. It is assunmed that all of these
approaches will have in conmon certain key characteristics:
0 strategic partnerships initially will be established in

sel ected non-presence countries with programs consisting of

a single SO

0 USAID will define the strategic partnership by identifying
progranmati ¢ objectives and devel oping a results framework
in close consultation with custoners, stakehol ders, and
partners,



0 a strategic partner will be identified through a conpetitive
process, and the contract or assistance instrunent will be
executed for the attainment of a set of results (in sone
countries at the SO | evel),

0 the strategic partner will be expected to achieve specific

results through the devel opnent and nanagenent of
appropriate interventions, as detailed in the results
framewor k, and

0 the strategic partner will provide the Agency with technica
representation in the cooperating country through its
program activities and through official interactions with
the cooperating country governnent, consistent with the
terms of its contract or assistance instrunments w th USAID.

Certain functions are considered to be inherently governnmental and may
not legally be perforned by private individuals. The conduct of "foreign
policy," for exanple, is not delegable to individuals or entities outside
the Executive Branch. Qur strategic partners, therefore, will not conduct
business in the behalf of USAID that lies outside their specific area of
techni cal expertise and the scope of programactivities detailed in the
scope of the contract or assistance instrunent.

Under the strategic partnership arrangenent, USAID will devel op a
program i npl enmentati on plan for each non-presence country, and a USAI D
official -- stationed in Washington, a regional hub, or a neighboring
mssion -- will be responsible for nonitoring inplenentation and for
tracking results. In all events, the Agency retains full accountability for
appropriated funds and for approving the use of resources, to include the
identification of causal relationships, program approaches, costs, and
magni t ude of progranmatic results.

2. Strategi c Partnerships

In considering the need of the Agency to devel op new and different
operating nodalities, the working group | ooked closely at the nature of the
rel ati onship between USAID and the range of entities with which it does
busi ness and shares responsibilities. The roles of USAID, NG and the
Departnment of State were exanm ned with an eye toward devel oping a
compr ehensive strategy for inplenmenting prograns with fewer USAID personne
over seas.

The existing relationship with the Departnent of State is considered to
be sufficiently flexible to accormmpbdate a wi de range of program
i npl ementation nodalities. To strengthen this relationship it is
reconmended that USAID negotiate an MOU with the Departnent of State as an
integral part of the programinpl ementation plan in every non-presence
country. The MOU should specify the role and responsibilities of the
Anmbassador and his staff, the inplenmenting NG and the USAI D program



manager. The MOU is particularly essential in instances where it is

determ ned the Department of State should manage a program provide
on-the-ground oversight, formally represent the Agency, or otherw se play a
substantive, continuing role in the inplenentation of a country program
USAI D and the responsi bl e anbassador shoul d negoti ate and agree on the
nature and | evel of the enbassy's invol venent.

USAI D has been ascribed specific public policy functions that may not
be relinquished on a wi despread basis. The Agency cannot redefine its
fundanental role and relationship with the State Departnent and ot her
governnent entities. Authority for naking these decisions |ies exclusively
wWth the Adm nistration, in consultation with Congress. 1In establishing new
strategic partnerships, the Agency deliberately and specifically reserves to
itself core program operations functions, to include (a) country and
beneficiary selection, (b) determ nation of strategic objectives (SGCs) and
expected results, and (c) program evaluation. The working group, therefore,
has focused on private sector programi npl enentation and on the use of
assi stance instrunments to inplenent progranms. These program i npl enentation
services are best acquired fromindependent strategic partners within the
NGO community with interests that are conmon and convergent with USAID s.

It is expected that USAID s strategic partners will take severa

different forms and will have differing capacities and strengths. However,
the working group has identified certain characteristics that it would
expect -- to varying degrees -- in all programinplenmentors in non-presence

countries. These characteristics include:

0 i ndependent objectives which are convergent with USAID s
devel opnent goal s and obj ecti ves;

0 adequate adm nistrative and financial managenent capacities,
as denonstrated through established adm nistrative
accounting resources and procedures;

0 techni cal | eadership capacity in the rel evant devel opnent
sector;
0 country-speci fic know edge and experience (but not

necessarily established in-country operations); and

0 i ndependent support and resources, as denonstrated through
addi tional funding and programl everagi ng.

Programinpl enentation is the focus of the new relationship described
by the working group, and the strategi c partnership contenpl ates
coll aboration in inplementing prograns to an extent unprecedented in the
Agency. To establish a strategic partnership, USAID first would approve a
set of objectively verifiable results to be achieved in a cooperating
country. Follow ng the appropriate agreenent between USAID and the
cooperating country (e.g., menorandum of understanding or strategic
obj ective agreenent), proposals would be requested from NGOs abl e and
willing to manage programinplenmentation. In their proposals NGOs woul d
gi ve details about how they would achieve internediate results leading to



the objective, in cooperation with cooperating country institutions and
custoners and using both USAID s and their own resources. The strategic
partnership is established when a contract, grant, or cooperative agreenent
is awarded to an organization to inplenent the program

USAI D enmpl oyees woul d nmonitor and eval uat e program over si ght
performance, and if necessary revise the SO and expected results in
consultation with the NGO, other partners and customers. The precise role
and | ocation of USAID staff may vary in each situation, but it is inportant
to note here that prograns in non-presence countries will require the
dedi cation of USAID staff (direct hire and nondirect hire) for program
i npl ementation, both in the field and i n Washi ngton.

A range of instrunents are available to establish a strategic
partnership. A cooperative agreenment (CA), grant, or contract are al
mechani sns likely to be used. The relationships between the NGO USAI D
st akehol ders, custoners and partners are defined by the results identified
-- by what we hope to achieve in the cooperating country. The choice of
assi stance instrunments is then driven, in turn, by specific programatic
requi rements and operating conditions.

Regardl ess of the specific instrunment chosen, the Agency expects its
partners to share accountability for results. Inherent in the concept of
partnership is an elenent of risk that has not marked USAID s rel ationship
with the NGO community in the past. The Agency has adopted a results
orientation in its program operations, and annual funds allocation decisions
are based increasingly on how successful prograns are in achieving their
stated goals. Strategic partnershi ps would be subject to the sane funding
constraints USAID m ssion prograns currently face, e.g., neeting annua
earmark and ot her funding targets.

Results are reviewed formally by the Agency on an annual basis, and the
responsi bl e USAI D program manager will prepare a results review and resource
request (R4), after appropriate consultation with the strategic partner
The R4 is submitted to USAID for review and approval as a basis for
continued program operations. Simlarly, the USAI D program manager has
responsibility for nmonitoring the work of the strategic partner on a regul ar
basis and for evaluating the programand the results that have been
achi eved.

3. U S. Governnent Activities That May Not Be Privatized
Gener al

OMB Circular A- 76 describes "inherently governnental function", or "IG-."
that may not be performed by NGOs. Circular A-76 categorizes IGs in two
basi ¢ groups:

1. Monetary transactions and entitlenents, including:
> tax collection and revenue di sbursenents;
> control of treasury accounts and noney supply; and
> adm nistering public trusts



Any act of governing (this nmeans the discretionary

exerci se of governnent authority), including:

> crimnal investigations, prosecutions and ot her
judicial functions;

> managenent of governnment prograns requiring val ue

j udgnent s;

managenent and direction of the Arnmed Services;

activities performed exclusively by mlitary

personnel who are subject to deploynent in a conbat,

combat support or conbat service support role;

conduct of foreign relations;

sel ection of programpriorities;

direction of Federal enployees;

regul ati on of the use of space, oceans, navigable

rivers and ot her natural resources;

direction of intelligence and counter-intelligence

operations; and

> regul ation of industry and conmerce, including food
and drugs.

V V VYV vV V
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Judgenents in Indentifying Inherently Governmental Functions

1

Does the function involve the interpretation and the
execution of the laws or policies of the United States?

Does the function involve the determ nation of policy
and the direction and control of Federal enployees?

Exami ne the exercise of discretion

> if the exercise of discretion has the effect of
commtting the Federal Governnent to a course of
action, it is the act of governing and cannot be
privati zed.

Look to the totality of the circunstances when deci di ng

whet her privatization has effected or m ght effect a

transfer of official responsibility:

> Congressional restrictions or authorizations;

> the degree to which official discretionis limted or
extingui shed, i.e., whether the contractor's
i nvol verent in basic agency functions is so extensive
that the agency's ability to devel op and consi der
options other than those provided by the contractor
is restricted;

> the degree to which contractor activities may invol ve
wi de-ranging interpretations of conpl ex, anbi guous
case |law and other |l egal authorities, as opposed to
bei ng circunscri bed by detailed | aws, regul ati ons,
and procedures;

> the degree to which agencies have effective
managenent procedures and policies that enable
meani ngf ul oversight of contractor performance, the



resources avail able for such oversight, and the
actual practice of the agency regardi ng oversight.

5. Certain services and activities may not in and of
thensel ves be considered | GFs, but may approach that
cat egory because of the way in which the contractor
perforns the contract or the manner in which the USG
adm ni sters contractor perfornmance. When contracting
for such requirements, additional control neasures
shoul d be consi dered, including:
> devel oprent of carefully crafted statements of work

and qual ity assurance pl ans;
> establishment of an audit plan for periodic review of
such contracts by governnent auditors;
> conducting pre-award conflict of interest reviews to
ensure contract performance is in accordance with
obj ective standards and contract specifications; and
> physically separating contractor personnel from
government personnel at the work site.

Illustrative List of Inherently Governnental Functions in the Foreign
Assi stance Area

1. USAID activities which would not be considered | Gs:

> inplenmenting a bilateral assistance agreenent;

> bookkeepi ng;

> certifying the availability of government funds for a
particul ar project;

> di sbursi ng earnmarked funds;

> billing and receiving;

> personnel functions at the contractor and
subcontractor |evel

2. USAID activities which would be consi dered | GFs:

> negotiating a bilateral assistance agreenent between
USAI D and a recipient country;
awar di ng a USAI D contract;
signing a USAID contract;
negoti ati ng assi stance agreenents;
determ ni ng the substance and application of
regul ations, or interpreting or evaluating federa
policy directives;
determ ning USAID program priorities, including
country/ beneficiary selection and sector selection;
nmoni tori ng performance of contractors;
conducti ng bidding on contracts;
eval uati ng bids;
adm ni stering a USG contract (including the order of
changes in contract performance or contract
guantities, evaluating contractor performance, and
accepting or rejecting contractor products or

\ V V VYV

V V VYV

services).



4. Representati on of the Agency by Strategic Partners

The wor ki ng group reconmends that "representation" of the Agency by its
strategic partners be defined as:

1. Public affiliation with USAI D and the appropriate
acknowl edgenent of USAID fundi ng and sponsorship, such as
di spl aying 1 ogos on all USAID-financed comodities and
provi di ng other appropriate publicity, as is now required.

2. The exercise of technical |eadership and influence through
the denonstration of specialized expertise and capacity in
program i npl ementation activities and through di scussions
wi th devel opnent stakehol ders, custoners, and partners
(including the host country government) on programspecific
issues within the ternms and conditions of the contract or
assi stance instrument.

3. Programmati c presentati ons and/or the backstopping of
official visitors and del egations; responses to ad hoc
reporting requirements; or other services as agreed by the
partners.

Extraordi nary representational requirenents, such as the handling of
official USAID visitors and presentations to congressional del egations
(CODELs) at the request of the Departnment of State, may be handl ed by the
USAI D program manager in consultation with the grant or contract officer,
the responsi bl e anbassador, and the strategic partner. Were cooperative
agreenents or contracts do not contain specific provisions, the additional
costs incurred by the strategic partner may be rei nbursed, as appropriate.

Representation will not include requiring a strategic partner to
identify itself as a part of USAID. A strategic partner will not be obliged
to utilize the USAID letterhead, for exanple, or to otherw se operate in a
manner whi ch woul d blur the distinctions between itself and the U S
Governnent. Due largely to legal considerations, it is the consensus of the
wor ki ng group that NGOs not be required to represent the Agency in a manner
that woul d confuse the discrete governmental or corporate identity of each

Strategic partners are expected to provide for the technical
representation of USAID and to enter into discussions with the host
gover nnent about devel opnent assistance activities within defined paraneters
-- discussions that fall within the scope of their agreenent. Such
representations are expected to be limted to the technical area, the USAID
results franmework, and the specific set of results which is being
i npl emrented by the strategic partner in the non-presence country. The
instrunment (grant, cooperative agreenent or contract) should specify what
|atitude and authority is to be exercised in this regard. On a case-by-case
basis, strategic partners may act as a formal "mail box" or information
conduit for USAID on a cost-rei nbursenent basis.



5. Progr am managenent approaches

The Agency is seeking pragnatic, sensible arrangenents with NGOs that

will allowit to undertake devel opnent prograns in countries where an
of ficial presence is not maintained but where programmtic interests
continue. |In these instances USAI D needs to undertake prograns at arns

| engt h and expend funds w thout exercising direct day-to-day oversight.
VWhile this need is not now new, it has intensified.

Through the years the Agency has garnered consi derabl e experience in
this area, and a nunber of possible devel opnent approaches have energed.
These approaches -- nodified to reflect the principles of the strategic
partnership detailed in section 1 of this paper -- represent a range of
nodel s from whi ch USAI D managenent can sel ect the nost appropriate.

Signi ficant achi evenents have been nmade in prior years, and the NGO
community represents a powerful resource for the Agency. However, in
considering different ways to handle USAID prograns in the future, it is
essential that we also learn fromerrors and to all ow past problens to
i nform today' s deci si on-maki ng process.

Whenever feasible, it is the Agency's preference that its enpl oyees be
stationed in the cooperating country and be directly involved in program
i npl erentati on. The Agency inposes a rigor and discipline in program
devel oprnent, inplenentation and eval uation that has recently been
significantly enhanced through a concerted reengi neering of USAID s core
busi ness areas. Therefore, there is a body of know edge to suggest that
runni ng a USAI D program w thout an in-country, professional devel opnent
staff -- with a strong and broad USG perspective to help in planning,
achi eving, and judging the program-- is a second best solution. Wen USAI D
enpl oyees cannot be deployed to directly manage prograns, the follow ng
vul nerabilities nmust be considered:

0 | essened program accountability and | essened results,

0 weakened financial nmanagenent controls and funds
accountability,

0 | ess bilateral and policy reformdial ogue with the
cooperating country governnent, and

0 weakened USG representation and cross-sectoral discourse on
devel opnent issues.

These concerns help to frane a greater collaboration between the U S
Governnment and the private sector, and they represent issues and chall enges
that nmust be addressed in building a strategic partnership. The success of
this initiative nmust be judged, in large part, by how effectively these
guestions are answer ed.

6. Next steps

1. Consult the Non-Governmental Organizations (NGOs).



Conti nue the review of applicable USAI D progranm ng
experi ences and anal ysis of possible conflicting interests
i nherent between private sector performance of technical

work in a "strategic partnership” and nandated conpetition
requirenents for contract and grant awards.

Identify the country prograns where opportunities exist for
strategic partnerships, with particular enphasis on newy
graduating and cl ose-out countries, given that the greatest
opportunity for partnership initiatives appear to lie in the
countries designated for close-out.
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